









































Like the Mason’s requirement of a removal process, these statutes have important
purposes that cannot be dismissed as mere formalities. In addition to providing clear and explicit
notice to every member of the body effectuating a removal, the statutes impose procedures, such
as a signature requirement, that require the body’s members to slow down and carefully consider
their steps. The statutes also require notice and limited involvement of the Secretary of State
because, as shown infra in the case of the Temporary President, some public offices enjoy broad
powers that affect the operation of government or even the Executive itself, and the Secretary of
State’s administrative support of government requires that the Secretary of State be notified
properly of removals from public office — especially in relation to constitutional officers.

Rather than even attempt to deal with these statutes and the important interests
they vindicate, Defendant tries to hide behind the Senate’s unquestioned duty to select its own
officers and then cites Public Officers Law section 32 for the proposition that there can be no
statute governing the process for selection. Defendant’s attempts misconstrue the Constitution
and laws of this state.

As to Public Officers Law section 32, this statute is irrelevant to this case. By its
own terms, section 32 governs only Senate removal of certain officers on “recommendation of
the [G]overnor.” Section 32 thus cannot be read for Defendant’s absurd proposition that there
can be no statutory process for the Senate to remove other officers: that result would moot not
only section 35 but also many other provisions of the Public Officers Law.

As to the Constitution, Defendant is flatly wrong that the Senate’s Article III
power to determine the qualifications and returns of its members, and choose its own officers,
means that the Legislature cannot regulate by statute the procedure by which the Senate uses

these powers. Indeed, the Legislature enacted many laws governing accession to and departure
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from public office, some of which were ignored on June 8 and Defendant exhorts this Court to
continue ignoring. Beyond Public Officers Law section 35, section 31(3) requires members of
the Senate and Assembly to resign tﬁeir seats by letter delivered to the Secretary of State, and the
Secretary of State “forthwith communicate[s] the fact of such resignation to the [L]egislature or
to such house, if in session, or if not, at its first meeting thereafter.” Public Officers Law § 31(3).
Similarly, failure to file oaths of office within 30 days after a term commences causes a vacancy
in any public office, see Public Officers Law § 30(1)(h), as does conviction on a felony or other
crime involving a violation of such oath of office, ‘see Public Officers Law § 30(1)(e). So too
does imprisonment on an indeterminate sentenée effectuate a forfeiture of public office. Civil
Rights Law § 79(1). Because the Constitution is silent on all of these matters in relation to
legislative offices, Defendant’s novel claim that the Senate’s duty to select its officers allows no
statutory constraint on accession to, resignation from, or removal from legislative offices would
render infirm all of the foregoing statutes. This is an absurd result that even Defendant does not
and cannot support.

To the contrary, these statutes and others like them effectuate a codification of
each House’s constitutional power in relation to the qualifications, service and removal of its
members. Fof instance, in Ruiz v. Regan, 143 Misc. 2d 773 (Sup. Ct. Albany Co. 1989), a
Senator whose office was vacated by operation of law on felony conviction pursuant to Public
Officers Law section 30 sued to force the Comptroller to continue paying the Senator’s salary,
arguing that the Senate’s constitutional power of self-governance superseded the statutory ban on
continuing to hold office after felony conviction. The court expressly rejected the Senator’s
claim, finding that the Senate’s enactment of section 30 was fully consistent with the Senate’s

constitutional rights of self-government:
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“[TThe Comptroller’s removing petitioner from the payroll did not

impermissibly interfere with the Senate’s control over its own

members, nor did it diminish the separation of powers principle

which underlies Article ITI, section 9, of the State Constitution.

The State Legislature itself declared petitioner’s office vacant

when it enacted Section 30 [of the] Public Officers Law and,

because vacatur occurs by operation of law, it requires no further

action to take effect. The Comptroller did not impermissibly

remove petitioner from office; rather, by the time the Comptroller

acted, the Legislature had already deemed petitioner's seat vacant

upon his felony conviction.”
Ruiz, 143 Misc. 2d at 773. So too here: just as Public Officers Law section 30 codified certain
circumstances under which removal would be automatic, so too does section 35 codify certain
procedures for removal. Likewise, just as Ruiz upheld the Comptroller’s power to effectuate a
vacancy under the Public Officers Law and effectuated the Judiciary’s power to hear a challenge
to it, so too is there no separation-of-powers barrier to the Judiciary hearing the instant case to
enforce that same statute.

Finally, Defendant asserts that “[b]ecause the Constitution provides only that the
Temporary President is selected, it must be the rule of law that such an officer may be de-
selected by a similar will of the majority.” Def. Br., at 11. Obviously Plaintiff agrees with the
proposition that a majority of the Senate may remove the Temporary President, but Mason’s and
the Public Officers Law provide the specific process by which the majority must exercise this
authority. Lest the rule of law and the important purposes underlying these statutes and rules all
amount to nothing, these statutes and rules must be followed and enforced.

rAccordingly, because the Public Officers Law was violated, Plaintiff is the

Temporary President of the Senate and Defendant’s motion must be denied.
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IV.  There Is No Failure to Join Necessary Parties

Contrary to Defendant’s suggestion, there is no failure to join necessary parties.
Only two parties are necessary to this case, Plaintiff and Defendant, and both are partieé.

Citing no case, Defendant makes the throwaway argument that certain, unnamed
Senators should be joined because they are “stake holders in the outcome of this case.” Surely
they are, as are all Senators, as are other governmental actors and other “stake holders” whose
powers and affairs directly are affected by who is Temporary President, as is every resident of
the State of New York whose public business remains to be done, but Defendant does not claim
they all should be joined as well. Defendant also advances no case law to support this novel
“stakeholder” approach to the joinder rules, and Plaintiff is aware of none. Point VI of
Defendant’s brief therefore is frivolous.

On the merits, CPLR 1001 only requires joinder of parties necessary to the relief
sought. See e.g. Figariv. New York Tel. Co., 32 A.D.2d 434 (2d Dept. 1969). Here, the relief
Plaintiff seeks relates only to Defendant — to declare that Plaintiff and not Defendant is the
Temporary President of the Senate, declare that the proceedings by which Defendant declares
himself to be Temporary President violated the Public Officers Law, and enjoin Defendant from

assuming or delegating to others the powers and duties of Temporary President. Accordingly,

there is no failure of joinder and thus no CPLR 1001 basis for dismissal.

V. Notice Need Not Be Given to the Attorney General
CPLR 1012 and Executive Law section 71(3) require that a party give notice of a
complaint to the Attorney General where the constitutionality of a statute, rule or regulation is at

stake. Because Plaintiff is not challenging the constitutionality of a statute, rule or regulation,
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Plaintiff need not give notice to the Attorney General. Thus, Point VII of Defendant’s brief also
is frivolous.
Nevertheless, to avoid any issue whatsoever, Plaintiff gave timely notice and a

full set of Plaintiff’s papers in this lawsuit to the Attorney General. See Markus Aff., ] 6-7.

VI.  Defendant Failed to Adequately Address Important Factual Allegations Supporting
Plaintiff’s Claims

Plaintiff made at least six important factual allegations in making his case against
Defendant. See Complaint J{ 17-22. Defendant only responded to two of them. See Complaint
A 17,>22.

Defendant failed to adequately address the following important factual allegations
in Plaintiff’s Complaint and Memorandum of Law: (1) the Libous Resolution illegally purported
to appoint a Temporary President and Majority Leader; (2) the Libous Resolution was not
properly on the Senate floor; (3) the Libous Resolution was out of order and such, the Senate
could not properly vote on it; and (4) the Senate adjourned before anyone voted on the Libous
Resolution. See Complaint | 18-21.

1. The Libous Resolution Illegally Purported to Appoint a Temporary

President and Majority Leader

Paragraph 21 of the Complaint alleges that “the Libous Resolution improperly
purported to divide the duties of Temporary President and Majority Leader, in violation of
Senate Rule II, section 1,” which states: “the Senate shall choose a Temporary President who

shall be the Majority Leader.” Defendant did not address this allegation.
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In violation of Senate Rule II, section 1, Senator Libous attempted to divide the
office of Temporary President and Majority Leader, by nominating two different people to fill
the component offices. The Libous Resolution provided “for the election of Pedro Espada Jr. as
Temporary President of the Senate and Dean G. Skelos as Vice President Pro Tem and Majority
Leader.” (Tr.7.)

Under the Senate Rules, the Temporary President andbr Majority Leader constitute
a unified position. By purportedly nominating and electing one person (Senator Espada) to hold
one office of this unified position and a different person (Senator Skelos) to hold the other office
of this unified position, the Libous Resolution proposed a de facto Rules change, in clear
violation of applicable Senate Rules that require extensive notice to the Senate for any
amendment to the Senate Rules. See Senate Rule XI, § 1. The purported resolution further
failed to unambiguously identify the person who was purportedly nominated to the unified
position of Temporary President and Majority Leader. Without a clear and unambiguous

nomination, the purported election of Senator Espada was illegal and a nullity.

2. The Libous Resolution Was Not Properly on the Senate Floor
Paragraph 18 of the Complaint alleges that the Libous Resolution fails for another
reason: it was not properly introduced on the floor under the Senate Rules. Defendant does not
adequately address this allegation, either.
Senators are not free to introduce resolutions on the floor at will. Rather, under
Senate Rule VI, section 9(a), “[a]ll original resolutions shall be in the quadruplicate, and no
original resolution may be introduced unless copies thereof first shall have been furnished the

Temporary President and Minority Leader.” In addition, “[a]ll resolutions, upon introduction,
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shall be referred to a standing or select committee by the Temporary President or an officer
designated by the Temporary Presicient.”

The Libous Resolution, however, was (i) not furnished to the Temporary
President, Senator Smith, and (ii) not referred to a standing or select committee by the
Temporary President or an officer designated by the Temporary President. Recognizing this
fundamental failiﬁg and ostensibly attempting to excuse it, Senator Libous claimed that his
resolution was “privileged” under Senate Rule VI, section 9(e).

Neither the Senate Rules nor Mason’s defines “privilege,” nor do they state
expressly the procedure for determining what is “privilege[d].” However, Mason’s section 4(2)
provides that rules of legislative procedure are derived from several sources and take precedence
in the following order: (a) constitutional provision and judicial decision thereon; (b) adopted
rules; (c) custom, usage and precedent; (d) statutory provisions; (¢) adopted parliamentary
authority; ‘and (f) parliamentary law.

Here, there being no constitutional provision, judicial decision or adopted Rules
on the matter, Senate customs and precedents govern and they are longstanding and well-settled.
Under Temporary President Smith as well as under previous Republican Temporary Presidents,
it is the Temporary President or his or her designee who determines whether resolutions are
privileged. St. John Aff. ] 20-21. As befits longstanding Senate procedure, this practice has
been recégnized and this process followed by Republican Senators, both in the current legislative
session and in past legislative sessions controlled by the Republican Party under different
Temporary Presidents of the Senate. St. John Aff. Jf 21-22.

Absent these well-settled and reasonable procedures, if any Senator could simply

deem for himself or herself what is and is not privileged, then any Senator could at any time
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bring any resolution to the floor of the Senate and claim privilege, a process that would lead to
chaos and impermissibly render Senate Rule VI, section 9(a), nugatory and meaningless. Cf.,
e.g., Sanders v. Winship, 57 N.Y.2d 391, 396 (1982) (“itis . . . [a] rule of statutory construction
that effect and meaning must, if possible, be given to the entire statute and every part and word
thereof”) (internal quotations and citations omitted). For this reason, the Temporary President
always has been the gatekeeper for privileged resolutioné, whether the Senate was controlled by
Democrats or Republicans.

Here, because neither Temporary President Smith nor his designee deemed the
Libous Resolution privileged, it was not privileged and not properly before the Senate. The
Libous Resolution thus was invalid on its face, and Defendant cannot be Temporary President.

Defendant’s strained argument to the contrary, based on the Casey Affidavit
annexed to Defendant’s motion to dismiss, is disingenuous and wrong. The Libous Resolution
was not offered by a Senator for adoption with the consent of the Temporary President or his
designee at any time, nor was proper notice of the resolution provided to the relevant parties.
Fallon Aff. { 15, 21. Neither the Temporary President nor the Deputy Majority Leader,
Presiding Officer, Parliamentarian or Majority Floor Counsel were given copies of the Libous
Resolution at any time prior to the start of session. Id. In fact, it was not until the Journal Clerk
began reading the Libous Resolution that the Majority Floor Counsel, Michael Fallon, was
handed a copy of the resolution. Id. Handing the resolution to the Majority Floor Counsel,
simultaneous to the resolution being read, in no way constitutes proper notice under the Senate

Rules, and Casey’s self-serving claims to the contrary are flatly wrong.
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3. The Senate Never Voted That the Libous Resolution Was Privileged
Paragraph 20 of the Complaint alleges that “there was never a vote to overturn the
Presiding Officer’s ruling that the Libous Resolution was out of order; therefore, the Senate did
not and could not properly vote on the Libous Resolution.” Defendant’s Memorandum of Law
fails to address this allegation. As set forth more fully in Plaintiff’s brief in support of the Order
to Show Cause, the Senate never ruled the Libous resolution in order. Plaintiff incorporates by

reference Point III from the Order to Show Cause brief.

4. The Senate Adjourned Before Anyone Voted on the Libous Resolution

Paragraph 19 of the Complaint alleges that “the Libous Resolution was never duly
passed by a majority of the [S]enators elected, because the Senate adjourned at the conclusion of
the motion deeming the Libous Resolution out of order.”

Defendant simply does not deal with the fact that the gavel came down; that under
Senate Rule V, section 8(a), a motion to adjourn takes precedence over all other motions when a
question is before the Senate; and that under Senate Rule V, section 8(b), a motion to adjourn
“shall be decided without debate, and shall always be in order” except under limited
circumstances set forth in Senate Rules V, VII and IX — none of which were present here. St.
John Aff., { 39. When the Presiding Officer announced that the House was adjourned and
gaveled the Senate out of session, the Senate was adjourned and whatever followed was null and
void. Id.; Tr. 13/22-24.

As Senators cannot vote after the Senate is adjourned, any purported vote after

adjournment was illegal, including the purported vote to elect Defendant Temporary President.
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VII. Defendant’s Majoritarian Appeals Are‘Off the Mark

Finally, Defendant suggests that Plaintiff would prevent a majority from ever
deposing him as Temporary President. See Def. Br., Point II. This suggestioh is baseless. The
Senate could have removed Plaintiff by proper majority vote: it didn’t. The Senate could have
voted on a truly privileged motion: it didn’t. The Senate could have voted prior to adjournment:
it didn’t. Such steps could have complied with Senate Rules and the Public Officers Law: they
didn’t.

Plaintiff’s case is about challenging unlawful conduct, not a “majority vote.” This
Court exists to enforce the rule of law. Under the law, for the many reasons described above,
there can be no question that Senator Smith is Temporary President of the Senate until a majority
of the Senate properly determines otherwise in accordance with the Constitution, the Public
Officers Law and the Rules of the New York State Senate.

Plaintiff’s case also is about challenging secrecy inconsistent with democracy and
the effective operation of the legislative process. As shown supra, the Libous Resolution,
cloaked in secrecy, lacked for any notice to the institutional Senate. Senate Rules and the Public
Officers Law require such notice not as some procedural gimmick but to vindicate democratic
principles that Senators must have access to information about what they are asked to vote on,
and that Senate leaders must know the matters coming before the House so they can apply Senate
Rules and thereby ensure the rule of law and the Senate’s effective operation. These bedrock
values of notice and transparency are the same ones that require each bill without exception to be
on the desks of every Senator at the time of the vote, see N.Y. Const., art. ITI, § 14, and that
entitle members of the public to information about the Senate, see Public Officers Law § 88(2)-

(3): Polokoff-Zakarin, _ AD.3d __, 2009 WL 1324027.
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Thus, quite the opposite of upholding democratic principles like the rule of law,

notice and transparency, Defendant and his position in this case would undermine them.

VIII. Plaintiff’s Preliminary Injunction Motion Should Be Granted

In Plaintiff’s opening papers, Plaintiff moved pursuant to CPLR 6301 and 6311
for a preliminary injunction on the grounds that (1) Plaintiff is likely to ultimately succeed on the
merits; (2) there would be irreparable injury if provisional relief is withheld; and (3) the balance
of equities tips in his favor. See, e.g., Doe v. Axelrod, 73 N.Y.2d 748, 750 (1988). Defendant
contests only the first of these three points in his motion to dismiss and effectively concedes the
others. Defendant has not and cannot deny that continued chaos in the Senate, the lack of a
successor to the Governor, the ongoing lack of clarity as to who wields a multitude of executive
and legislative powers inhering in the office of Temporary President, and a general legislative
shutdown all irreparably harm Plaintiff, the Senate, and most importantly, the people of the State
of New York. These factors overwhelmingly tip the balance of equities in Plaintiff’s favor.

Accordingly, Plaintiff’s motion for preliminary injunction should be granted.
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CONCLUSION
For the foregoing reasons, Defendant’s motion to dismiss should be denied,
Plaintiff’s motion for a preliminary injunction should be granted, and the Court should grant all

other relief as is just and proper.
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